IN PRACTICE

State Discrimination Law Awaits Gay Rights Test

omosexuals who work in Mew
H.h:rsey now have the benefin of

being protecied by one of the
toughest anti-discriminatign laws in
the country., Unfortunately, few firmy
have redrafied and updated their em-
ployee polici¢s 0 keep up with the
recenl amendment 10 the Law Against
Digerimination. Funhermore, it ap-
pears that the legal community is sull
lagging a step behind in recognizing
the new rights and benefits afforded
to homoseauals.

The Law Against Discrimination,
NJS A. 19:5-1 & seq., onacted in
1945, prohibits discrimiration in em-
ployment, labor organization mem-
bership, public accommodations and
real estate, financial and  business
tryntactions. Prior to 1992, the LAD
applicd to discrimination based on
race, color, creed, national origin,
ancestry, age, sex, marital status and
handicap status, See N.J.5 A, 10:5-3,
In 1692, the New Jersey Lepislature
expanded the reach of the LAD, 1o
cover "‘affectional or sexual orienta-
uon, " which it defined as **male or
female heterosexuality, homosexuality
ar bizeyuatity by inclination, practice,
identity or expression, having a his-
tory thereof or being perceived, pre-
sumed or identiflied by others as hav-
ing such an oricmtation.”” M.J.5.A,
10:5-5¢hh).

The LAD made it unlawful for an
cmployer to discriminate against any
individual because he or she possesses
any of the enumerated characieristics
or "o print or circulate or cause W
be printed or circulated any statement
... which cxpresses, dircctly or in-
directly'’ such discrimination.
NS A, 10:5-12(f. The statuic also
prohibits any person from refusing to
rangaet buginess with another person
for a discriminatory regson,
NS A0:3-12(1),(m).  Additionally,
the LAD made it unlawful “‘[flor any
person, whether an employer or an
employee or not, to aid, abet, incite,
compel or coerce the doing of any of
the acts forbidden under this act, or 10
avempt 0 do 20" NJS.A, 10:5-
12(e). The swie Legislature was carcs
ful 1o {imit the expansion of the law
30 a3 to not require affirmative action
programs to recruit or employ persons
solely based on their affections]l or
sexual oricntation, Additionally, the
amendmen stipulales that known or
suspected child molestery may be
turned down from employment in day
care centers or similar facitities based
o their aff#ctional or sexusl orienta-
tion. N.J.S. A, 10:3-27,

The fryt incarnation of the bill to
amend the LAD was brought before
the floor of the Siaichouss n 1986,
Special-interest  groups  combined
forces for eight long years to pass the
bill. The Mew Jersey Lesbian and Gay
Cralition enlisted the halp of members
from the ACLU, NOW and the
Campaign 10 End Discrimination.
Supporers maintainad thae Jabbying

and education, not demonstrations, Jed
to the campaign's success, Com-
mentators observed at the time thar
the amendment reflected the growing
acceplance of gay righiz by the
community at large and the growing
political power of lesbians and gays in
New Jersey.
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This trend seems to be gaining
MOTREMUM keross the country as well
as in New Jersey. Evan Wolfson, a
staff attorney with the Lambda Legal
Defenge and Education Fund Inc. in
New York, a Jegal advocacy organi-
zation for homosexuals, says ‘‘cur-
rently there arc scven states and
saveral large cities, including New
York City, which havc adopted strong
anti-discrimination laws.”” New Jersey
was the fifth such state to do 5o in
1992, Two more stares have added
themselves to the list since then.

With the passage of the amend-
ment, MNew [fersey followed Wis-
consin, Connecticut, Massachusetts
and Hawaii 10 become the fifth state
with such an anti-discrimination law.
This is significant because [ederal
law, Title VI of the Civil Rights Act,
does not prohibit employment  dis-
erimination linked to an individual's
sexual oriepation or affection. Ae-
cordingly, under federal law, if an
employer harasces s leshian or gay
cmployce solely because of the in-
dividual*s sexual oriemation, the em-
ployer does not vielate Title VII,
because the harussment is not consid-
ered (o be because of sex. In Carréng
v. Elecirical Workers (IBEW) Local
226, 54 FEP Cases 81, 32-83 (D,
Kan, 1990, the count rejected the
complainand’'s  hostile  environment
chuim, suting t(hat the  harassment
cannot be based on a homosexual
cemployee's sex. In that case, the
plaintiff complained that his co-
workers were harassing him because
of hiz homosexual bfesyle, He cited
severdl incidems of physical assault
and wverba]l abuse. Apparcmly, the
necessity for a law like the LAD was
critical, given thar sex-discrimination
claima vnder Title VII had routinely
failed when brought by homoseauals,
biscxuals, transseauals who wnderwent

reastignment surgery, and affeminae

men,

Federal courts also have rejecied
the pogiton that discrimination againgt
gays and lesbians is based on gender,
because males who chosc malc pari-
ners are adverssly treated, whereas
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females who chose male partners are
not. Courls have also rejecied the
argument that homosexual dig-
¢eimination is unlawful because it has
a disproportionaic  impact  against
males, Ses DeSanris v. Pacific Tele-

phone & Telegraph Co, 608 F.2d
327, 19 FEP Caser 1493 (9th Cir.
1979). .

Two Avenues of Relief

The LAD hag been a strong tool in
providing the New Jersey public with
expansive civil rights. Under the
LAD, onc can obtain relief either by
filing & complaint with the New Jler-
&y Division of Civil Righu or by
commencing auit in Superior Court
without first filing an administrative
complaint. N.J.5.A. [0:3-13. More-
over, "'any individual who has been
digcriminatad againgt™ and ‘‘any or-
ganization which represents or acts to
further the interests of individuals
who have been discriminated againat’’
have standing to cnforce the provi-
giong of the LAD, N.J.§. A, 10:5-38,

The Drivision of Civil Righes is also
enlitled to intervene in any private
enforcement action. N.IS.A. 10:5-
13. The remedies authorized by the
statute  include awards of com-
pensatory and punitive damages, fines
and double attorneys” fees. 3ec
MN.ISA. 10:33, 1Q:5-14.1a and
10:5-27.1. Recenily decided cases,
which predated the 1992 Amendment,
resulted in  multimillion-dollar jury
verdicts. While scveral scxual onien-
ttion discrimination cases have besn
filed in Superior Court, as of yet,
none have been decided .

To datg, the only published case
dealing with sexual orientation dis-
crimination is Preshyrery of New Jer-
gy w  Flordo, 830 F.Supp. 241
{D.N.J, 1993), which challcnged the
constintionality of the 1992 amend-
ment to the LAD, The disirict coun
digmigged the action a3 nonjusticisble.
In that case, the Orthodox Preshy-
terian Chureh stated that it discrimi-
nates against and publicly condemns
homosexuals, bisexuals and  hetero-
sexuals who engage in sex outside
marriage. The church alleged that the
1992 amendment to the LAD violated
their Firgt, Fifth, Minth and 14th
Amendment rights. Defendants argued
that plaintiffy did et have sanding to
fitigate the action and that their claims
were not ripe for adjudication.

The court in Presbytery of New
Jersey noted that the ripeness doctrine
$eaks o prevent courts from address-
ing federal constitutional maners
where it would be premature. 830
F.Supp. at 247. In determining
whether a matter s ripe, the coun
must cvaluate both the Rinss of the
issues for judicial decision and the
hardship to the pariles of withholding
court consideration. The e¢ourt held
that plumtiffs failed to demonstrare
that the maner was justiciable. Ax of
the time the matter wes heard, no
enforcement action or privalc suit had
been commenced against plaintiffs as
A result of the 1992 amendments 1o
the LAD. Marcover, the plaintiffs
could not demonstrate & rest and
substantial probability that & public or
private lawsuit pursuant to the 1992
;‘rtr:imdrnem: would lri!T in the funirs,

S casc I3 awAiting leave to w 1
from the Third Circuxit. ppe

Ancther cas¢ that it tesing the
waters of the LAD proection of les-
biant and gays it James Dole v, Boy
Scours of America, It is going 1o serve
a5 the blueprint far the ramifications
of the LAD, and the weight and
imponance of the final verdict cannot
be underestimated. The atomey for
Dale, Lewis Robertson of the Red
Bank firm of Evans, Osbome &
Krecizman, characterizes this casc as a
constinztional or civil rights case as
oppased {0 a traditional employment
matter.

The Dale case involves a 12-year
member of the Boy Scouts who was
dismissed from his position of scout
leader Bacaise he iz a8 homosexual.
He teceived notice of his expulsion
shortly aRer his picture appeared in a
MNewark Star-Ladger article in con-
nection with the Rutgers Universiy
Lesbian and Gay Alliance, Proponents
of homosexual rights are hopeful thar
a successful outcome would set a
strong precedent for subsequent cases.

One can expecl that future cases
based on the 1992 amendment of the
LAD will effectively expand litigation
to include gays and lesbians. How-
ever, it is too l:arly to tell whether the
public support, present during the
passage of the bill, will translate into
high jury swards. Some attormeys who
specialize in employment law believe
that a potendal problem with the Taw
is that jurors may bring their in-

Future cases based on
the 1992 amendment
of the LAD will likely
expand litigation to
include gays and
lesbians.

grained prejudices with them to a rial
and provide unfair judgments. Others,
like Wolfson, with the Lambda Legal
Defense and Education Fund, argue
that once jurors see a plaintiff as an
individual and get beyond stereotypes,
they will sct approprintcly, Wolfson's
confidence in jurors rests on his feel-
ing that people are Fundamentally in-
dignant about discrimination, He fur
ther states that once a trial beging,
jurors do not bage their decisions on
gencralized  stereotypes, but  rather
pssess  (he  situation based on  the
specific issuey ar hand, He notes that
the objective lor an auorney repre-
senting 8 homosexual is 1o humanize
the plaintiff, Walfson stresses, "The
jurors have o get past siereotyping
the plaintiff.”" In support of his posi-
tion, Wolfion cites & recent Celifornia
example in which a jury swarded an
individual $5.3 million in a case
against Shell Oil.

Utilizing expert testimony is seen as
a uscful way of dealing with any
potential prejudice in the minds of
Jurors. Employment law attorney
Lewis Robertson, of Red Bank'z Ev-
ani, Oiborne, axierty that at Irial a

CORTIHUED OH Wl PAge




viable opion i3 w0 educate a1 jury
through the use of &n expert witness.
An caperl wilness can show that while
gays and lesbians are perceived as not
nurmal, their actions are really a
result of biological differences and not
w choice in lifestyle. Thus, he con-
tends, that an individual discriminated
againat because of his or her seaual
orieniation is similar 10 onx diserimi-
nated against because of his or her
skin color. Consequently, the in-
dividual is viewed as being in a class
protected by the Law Against Dis-
erimination. Additonally, an expent
can cxplain how gays and leshians
have had to cope with discrimination
and/or harassment and be in & sitva-
tion where they can not do anything
Lo prevent il. This allows the jury to
d:vulop an undcrslanding of the psy-
che of the homaosexual plintiff,
Actions gencrally would arise under
this law in two ways. The firs being
3 “quid pro quo' stualion where a
superior of the same sex would solicit
a subordinare  gmployes  for  sexual
favors in return 1o job advancement or
5r:curi|y, The other manifesmanion is
the "'hostile workplace™ simartian, 28
mentioned in the Curreno case. To
establish 2 hostile environment claim
under the LAL, the plainulf must
demonstrate  that the complained-of
conducl would not have occurred but
for the employee's gender, and that it
wils severs Or pervasive enough o
wake a reasonable pergon of the same
sex believe thar the conditions of
employment have been alered and
have created an intimidating, hosiile,
or offensive working environment.
The typical example is a person who
is harassed by vulgar and degrading
sexua] eomingnts or behavior baged
on one's sexual preference or affec-
ton, Se¢ Lelupann v, Toys 'R° U,
Ine,, 132 M), 587 (I993) This ype
of discrimination must resuly from a
panern of sufficiently severe and/or
pervasive harassment. This would be
the most coimmon type of scenario
arising from the 1992 amendment.

Protection From Misconceplions

This new law alsa raiges jsyuss in
the ancillary areas of discrimination.
It ¢an prowet homogaxuals from 1ra-
ditional  associations and  misconcep-
tiongs of them. The view of homo-
sexuais as AIDS carriers, child moles-
ters and promiscuous 'cruis-
ers,”" and the characterization A tuch
by the media and ultra-conservative
press, can be dispelled by focusing on
the individual facls and circumstances
in a given case, Indeed the court in
Poff w. Carg, 218 M.). Super. 370
{Law Div, 1987), undersiood this
when it siretched the applicability of
the LAD o cover senual orientation
discrimination before the law was
amended in 1992, In Paff, a landiord
refused to rent an aparument 1o thres
g4y malcs because he feared thar they
might later acguire AIDS and expose
his fllm“y 1w ihe diseasz, The coun
held that AIDS is a handicap covered
under the LAD and that discrimina-
tion against persens perccived o be
handicapped is baoned by the LAD,
The cour alio held that discrimination
against persons who are neithey hand-
itapped or pereeived to be presemty
handicapped i wnlawful when based
on a belief that they might subsc-
quently become  handicapped, 228
N.J. Super, at 376-78.

The coum closed its opinion by
staling: .

To refuse to exiend [the] protection

Jof the LAD] to homosexuals be-

cause they may be more susceptible

w a dread dissaye would mark a

reurn to a past of judging in-

dividuals on the bagis of ignorance
and prejudice. A home is a bask
human need, Homoscsuals alsw
nesd homes, They should not be
denied that basic noed by a demg-

cratic and caring sociely. [228 N.I.

Super. at 381.)

The 1992 amendment 10 the LAD
included AIDS and HIV infecrion as
proiecied  handicaps. M.J.5.A. 10:5-
3(q). Thus, the law against dis-
¢rimanation of homosexuals provides a
crucizl and legitimate forum o shaw
that gay# and lesbians are fully func-
tional members of socicty,

Currerely, lesbians and gays have
exlensive experience in covering up
their sexuality dus to a legilimate fear
of discrimination and harassiment in
the workplace. Many are not even
aware of the 1991 amendment. Even
those who are aware of the law are
uncomfortable with instituting litiga-
tion with an wntested law, Some feel
that as with the civil rights movement,
it will be a long process for this law
to effeciively change the asmosphere
in the landscape of the New Jersey
workplace. In the long runm, it is
believed that this law will help im-
prove MNew Jersey’s ability 1w anpaer
and maintain skilled and educated
workers.

To date, most Mew Jerscy firms
have nol adopted policies with regard
1 s¢aual oricntation harassment and!
or discrimination. This is not true,
however, in the Mew Jersey public
seclor. In 1991, an executive arder
pravided that all executive brunch
departments and agencies must proe
hibit sexual orientmion digerimination
in matters relating to stae employ-
ment, Exccutive Crder No. 39, par. |
(Aug. 16, 1991). Also, in 1990, the

Mew Jersey Rule of FProfessional
Conduct, section B.4(g), was nmended
to prohibit lawyers from cngngmg

a professional capaciy, in cnnducl
invelving  sexual orienwation-based
diserimination.

Employers should set
up safeguards 1o
prevent litigation that
could mean a high
Jjury verdict against
them for sexual
orientation
discrimination.

Employers would be well-advised
lo set up safeguards (o minimize the
negative impact that could potentially
arise in high jury verdi¢ts apainst

them. One possible measure would be
redrafting employee handbooks © in:
clude sexual orientation or affection
diserimination so that it would be
elear w employees that the corpora-
tion regards gays and leshiang ag o
profecied class. Another measurs that
companies could adopt is proper wli-
Lizayon of management training in
areas including: hiring, interviewing,
performance appraisal, privacy, sex-
ual harassmenl, progressive discipline
and other gimilar topics. Corporations
also can provide all cmployeces with
sensitivity workshops. They can also
develop effectivé complaint resolution
procedures, which would allow a
potentiglly  discriminaled  employee
with intzrnal avenues of redress. The
repercussions that result from  the
1992 amendment of the LAD have yer
to be felt. However, many agree that
once the first case based on the
amendment i decided, and is spread
by the mzdia, litigation in this area
will expind rapidly,
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